STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
RAFAEL D. MOTA,
Petiti oner,
Case No. 98-4943

VS.

DEPARTMENT OF HEALTH,
BOARD OF MEDI ClI NE,

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
by video tel econference on February 12, 1999, at sites located in
M am and Tal | ahassee, Florida, before Errol H Powell, a
desi gnated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Rafael D. Mdta, pro se
8320 Northwest 10th Street, No. 9
Mam , Florida 33126

For Respondent: Anne Marie Frazee, Esquire
Departnent of Health
2020 Capital G rcle, Southeast
Bin A02
Tal | ahassee, Florida 32399-1703

STATEMENT OF THE | SSUE

The issue for determnation is whether Petitioner is

eligible for licensure as a physician assistant.



PRELI M NARY STATEMENT

In June 1998, Rafael D. Mota (Petitioner) took the CGeneral
Witten Exam part of the Physician Assistant Exam nation
(Exam nation). The m ninmum score required to pass the
Exam nati on was 600. The Departnent of Business and Professional
Regul ati on (DBPR) adm ni stered the Exam nation for the Departnent
of Health (Respondent). DBPR notified Petitioner that he did not
successfully conpl ete the Exam nation, having received a score of
589.20. By letter dated Cctober 21, 1998, Petitioner requested a
heari ng pursuant to Subsection 120.57(1), Florida Statutes. On
Novenber 4, 1998, this matter was referred to the D vision of
Adm ni strative Hearings.

At hearing, Petitioner testified in his own behal f and
entered five exhibits (Petitioner's Exhibits nunbered 1-5) into
evi dence. Respondent presented the testinony of two w tnesses
(both experts)® and entered ten exhibits (Respondent's Exhibits
numbered 1-7, 9, 16, and 17)% into evidence. Official
recogni tion was taken of Sections 458. 347, 455.647, and 455. 574,
Florida Statutes; and Chapter 64B-1 and Rul e 64B8-30. 003, Florida
Adm ni strati ve Code.

A transcript of the hearing was ordered. At the request of
the parties, the tine for filing post-hearing subm ssions was set
for ten days followng the filing of the transcript. The
transcript was filed on March 31, 1999. The parties tinely filed

post - heari ng subm ssions (Petitioner on February 17, 1999, and



Respondent on April 5, 1999), which have been considered in the
preparation of this Recormmended Order

FI NDI NGS OF FACT

1. In June 1998, Rafael D. Mdta (Petitioner) took the
General Witten Exam part of the Physician Assistant Exam nation
(Exam nation).

2. The mninmum score required to pass the Exam nation was
600. The Departnent of Business and Professional Regul ation
(DBPR) adm ni stered the Exam nation for the Departnent of Health
(Respondent). DBPR notified Petitioner that he did not
successfully conpl ete the Exam nation, having received a score of
589. 20.

3. Petitioner challenged five questions. They were
questions nunbered 108, 173, 179, 224, and 235. Petitioner
needed to denonstrate that he correctly answered four of the five
gquestions to successfully conplete the Exam nati on.

4. At hearing, Respondent conceded that Petitioner answered
question nunbered 179 correctly and should receive credit for
t hat question. Consequently, Petitioner needs only to
denonstrate that he correctly answered three of the remaining
four questions being chall enged.

5. At hearing, Petitioner agreed that the Exam nation was

fair.



6. The instructions for the Exam nation directed the
candi dates for licensure taking the Exam nation, anong ot her
things, to "choose the best answer to each question.™

7. As to question nunbered 108, the best and correct
response was "A." Petitioner chose "C' as the correct response.
The response chosen by Petitioner is a synptom not a
conplication. GCenerally, the synptom chosen by Petitioner does
not require nedical attention. Petitioner should not receive
credit for question numbered 108.°3

8. As to question nunbered 173, the best and correct
response was "A." Petitioner chose "B" as the correct response.
The treatnment for response "A" invol ves nedication which is neant
to stop a stroke; whereas the treatnent for response "B" is not
for the threat of a stroke. Even though response "B" is a risk
factor for a stroke, response "A" is nore of a risk factor than
response "B". Petitioner should not receive credit for question
nunbered 173.°

9. As to question nunbered 224, the best and correct
response was "C." Petitioner chose "D' as the correct response.
Question nunbered 224, specifically addressed newborn babi es.
The condition identified for newborns is normally regarded as
transient, so response "C' would be the best response.
Petitioner's response "D' was nore appropriate for non-infants.

Petitioner should not receive credit for question nunbered 224.°



10. As to question nunbered 235, the best and correct
response was "A." Petitioner chose "B" as the correct response.
Response "A" is the first drug of choice for treatnent; whereas,
response "B" is one of the drugs used if response "A" is
ineffective. Petitioner should not receive credit for question
nunber ed 235.°

11. Petitioner's answers were not arbitrarily or
capriciously graded.

12. The gradi ng process was not devoid of |ogic and reason.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Section 120.569 and Subsection
120.57(1), Florida Statutes.

14. Petitioner, as the applicant, has the ultimte burden
of proof to establish that he is entitled to |licensure as a

physi ci an assistant. Florida Departnment of Transportation v.

J.WC. Company, Inc., 396 So. 2d 778, 788 (Fla. 1st DCA 1981).

15. The burden of proof is upon the Petitioner to show by a
preponder ance of evidence that the Exam nation was faulty, that
t he questions on the Exam nation were worded arbitrarily or
capriciously, that his answers to the questions were arbitrarily
or capriciously graded, or that the grading process was devoid of

| ogic and reason. Harac v. Departnent of Professional

Regul ati on, Board of Architecture, 484 So. 2d 1333, 1338 (Fla. 3d




DCA 1986); State ex rel. daser v. Pepper, 155 So. 2d 383 (Fla.

1st DCA 1963); State ex rel. Topp v. Board of Electrical

Exam ners for Jacksonville Beach, 101 So. 2d 583 (Fla. 1st DCA

1958) .

16. Petitioner challenged the grading of his answers to the
guestions nunbered 108, 173, 179, 224, and 235. Respondent
conceded at the outset that Petitioner correctly answered
gquestion nunbered 179 and should receive credit for that
guesti on.

17. Petitioner agreed that the Exam nation was fair.

18. Petitioner failed to satisfy his burden of proof. He
failed to denonstrate that his answers were arbitrarily or
capriciously graded or that the grading process was devoid of
| ogi ¢ and reason.

19. Petitioner is not entitled to additional credit for
guestions nunbered 108, 173, 224, and 235.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Health enter a final
order giving Rafael D. Mdota credit for question nunbered 179,
di sm ssing his exam nation chall enge, and denying himlicensure

as a physician assistant.



DONE AND ENTERED this 30th day of April, 1999, in

Tal | ahassee, Leon County, Florida.

ERROL H POVELL

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 30th day of April, 1999.

ENDNOTES

Y One witness was an expert in psychometrics. The ot her
W tness was an expert in physician assistants.

?’" Respondent's Exhibits numbered 8, 10-15, 18-20 were withdrawn
by Respondent.

¥ Considering the proof, the opinions of Respondent's experts
wer e nore persuasive.

1 bid.
¥ 1bid.
% 1bid.

COPI ES FURNI SHED:

Raf ael D. Mdta
8320 Northwest 10th Street, No. 9
Mam , Florida 33126

Anne Marie Frazee, Esquire
Departnent of Health

2020 Capital G rcle, Southeast
Bin A02

Tal | ahassee, Florida 32399-1703



Tanya W liams, Executive Director
Board of Medi ci ne

Department of Health

1940 North Monroe Street

Tal | ahassee, Florida 32399-0750

Angela T. Hall, Agency derk
Departnent of Health

2020 Capital G rcle, Southeast
Bin A02

Tal | ahassee, Florida 32399-1703

Pet e Peterson, General Counsel
Departnent of Health

2020 Capital G rcle, Southeast
Bin AO2

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |

issue the final order in this case.



